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12 September 1555

SUBJECT: Coversge under the Federal Bmployees® Compensation Act
of Certain WOC Congultants

1. 'The gquestion hes arisen whether a WOC Consultent, who is e
enployed by s coopany which is an independent contractor with CIA,
and whose consulting duties with CIA are part of the comtractual
cbligations of hia employer, can be covered under the FECA, and
wvhether this would present axy problems of conflict of interest or
of dunl ocmpensation.

2. WOC Consultents may be covered under the Act by its express
terms. 5 UBC 790 providea thmt the term “employee” as used in the
 Act, includes “persons rendering personal eervices of & kind similar
to those of civilian officers or amployees of the United States to
eny departmert, independent establisiment, or sgency thereof {including
instrumentalities of the United States wholly owned by it), without
compensation or for nominal ¢ompensation, in any case in which

, or use of such services is suthoriszed by en Act of Congress
or in vwhich provision is mede by lsw for pmyment of the travel or
other expenses of such person.”

3. In genersl, the coversge provided by the FECA to eliglible
persons involves the provision of mediesl services or the redubursenant
of medical expenses, ss well sa the provision of monthly support or
desth psyments besring & relstion to emrnings prior to the covered
injury. 5 UBC 762 pxovides s formuls for detemmining the compensation
due sn employee serving “without pay or at nomioal pey.”

Lk, ‘Without the compliceting factor of the indaspendent contracting
company, then, & WOC Consultant mewting the criterion of simllarity
of duties and the other criteris necessary for agplication of the
Act, would be covered thereusder and receive benefits sompersble to
those of & salsxied employes.

5, In the osse mt issus, the &ual compensation statutes are not
spplicsble since their grohibition is gecerally sgainst the receipt of
two salaries from the Govermment. The conflicte-of-irnterest statutes,
however, are definitely in point.

{a) 5 UBC 99 and 18 USC £83 and 264 generally prohibit
the prosecution of claims against the Govermment by present
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ox former officers and employees, snd are not directly
applicsble here,

{v) /% usC 261 provides & oriminal Lty for any “officer
or employee of the United States . . . )d&muyarina
dlreotly receives or agrees to recelve, any compensation Tor
any serviocss rendered or to be rm&urad, aitmrbymmar
another, in relation to any proceeding
versy, charge, accusation, wmt, or other matter in ﬁamb tha
United States is & party or directly or indirectly interested,
before any dmpartment, sgency, courtemartial, officer, or any
civil, militery, or nevel commission . . ."; this provision
might be sppliceble

{c) 18 usC 151k provides a criminal pepalty for the employes
who receives sany sslary "in connsction with his services as such
maﬁi&ﬂwm&mfmmyweaﬁb&rtﬁm%%mt
of the United States . . ," aod also for the person ar fimwm paying
such salary; this provision seams ¢learly wuaable.

6. In the present Congressionsl climmte, it is probeble that,
although & WO Consultant 1s not 1a the usual senge of the term an
employee of the Government, the eppointment of sn individusl o Bonsultant
in the situation described might raise charges of impropriety. It eould
even be suggested that there was an elsment of inconsistency in eonsider-
ing the idanticel services of a peracn those of an "employee" for the
Wmmwm,mmmmﬁmmmmea
of the eonflicte-cf-interest statutes. (In sectusl fact, "smployee™, ss
used in the FECA, iaahmafmminhimmrwmtgm@any
congldered officers or employees of the Goverrment. However, it could
fuxrther be argued that the coneultamt under theze fagts is not an
employee even in the speclal sense of the Act, beceuse bis services have
beon sccepied only formally wWder suthority of sny Aet of Congress, snd
were both offered and scoepted primarily under the aegls of the eonitract
between CIA sand his oivilisn emplover.)

T In sumanyy, agpolntment of & parson in the circumstances cited
as & WOC Consultant, in oxder to bring him under the FECA, is probebly
1llegal snd almost certainly improper. :

25X1A9a
Office of General Counsel
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